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ASC/172015 29 December 2015

Hon. Attorney General
Attomey General’s Department

LEGAL ISSUES IN CONNECTION WITH THE POWERS VESTED IN THE AUDIT SERVICE
COMMISSION

The Audit Service Commission which is constituted under Article 153(A) of the Nineteenth Amendment
1o the Constitution of the Democratic Socialist Republic of Sri Lanka Commenced its function from 23
November 2015 after appointing its members by H.E the President.

According to Article 153(c) (1) of the Nineteenth Amendment to the Constitution, the powers of
appointment, promotion, transfer, disciplinary control and dismissal of the members belonging to Sri

Lanka State Audit Service is vested in the Audit Service Commission.

After passing the Nineteenth Amendment to the Constitution by the Parliament and Certified on 15 May
2015 the matters relating to appointment, promotion, transfer, disciplinary control and dismissal of the
officers of the Sri Lanka Audit Service and Sri Lanka Audit Examiners Service have not been attended by
the Public Service Commission as advised the Attorney General by his letter dated 25 May 2015.

According to Article 49 (5) of the Nineteenth Amendment to the Constitution all matters relating to the
appointment, promotion, transfers, disciplinary control and dismissal of the members of the Sri Lanka
_State Audit Service and pending before the Public Service Commission on the day preceding the date on
which this Act comes into operation shall be transferred to the Audit Service Commission and shall be
; determined by the Audit Service Commission.
e i
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The Cabinet of Ministers had decided as a matter of policy on 23/12/2014 to establish the Sri Lanka State
Audit Service and to absorb officers of Sri Lanka Audit Service and Sri Lanka Audit Examiners Service
into proposed new Service. but the National Audit Act incorporating the establishment of Sri Lanka State

Audit Service has not been passed in the Parliament.

The Sri Lanka State Audit Service referred in the Nineteenth Amendment to the Constitution has not been
defined or its Composition Stated. In the absence of such definition question arises whether Audit Service
Commission newly constituted could exercise powers of the appointment, promotion, transfer,
disciplinary control and dismissal of the officers of the Sri Lanka Audit Service and Sri Lanka Audit

Examiners Service.

On such situation the Audit Service Commission directed me to obtain your opinion and views as to know
whether Audit Service Commission could act in relation to (he appointment, promotion, transfer,
disciplinary control and dismissal of the officers belonging to the Sri Lanka Audit Service and Sri Lanka

Audit Examiners Service until the State Audit Service established.

Since the matters relating to appointment, promotion, transfer, disciplinary control and dismissal matters
related to officers in Sri Lanka Audit Service and Sri Lanka Audit Examiners Service are pending. I shall
be thankful if you give advice as to know whether the Audit Service Commission could exercise its

powers till the National Audit Act passed or alternative arrangement as an interim measure.

I'enclosed the following documents for your convenience.

(1) Draft National Audit Act
(i) Copy of the Cabinet decision dated 23/12/2014
(ii1) Copy of the letter sent to you by the Public Service Commission and your reply dated 25 May

2015
(iv) Cabinet decision dated 10 June 2015

Your early response is highly appreciated.

M. W Kanthi Gunathilake
Secretary

Audit Service Commission
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Ms. M. W. Kanthi Gunathilake,

Secretary,

Audit Service Commission,
306/72, Polduwa Road,

Battaramulla.

LEGAL ISSUES IN CONNECTION WITH THE POWERS VESTED IN THE AUDIT
SERVICE COMMISSION

[ refer to your letter dated 29 December 2015, requesting an opinion on whether the
Audit Service Commission could exercise powers relating to the appointment,
= promotion, transfer, disciplinary control and dismissal (hereinafter collectively
referred to as “powers”) of the officers of the Sri Lanka Audit Service and Sri Lanka

Audit Examiners Service and the subsequent correspondence and discussions.

In terms of the 19 Amendment to the Constitution, the Audit Service Commission
has powers over the members of the Sri Lanka State Audit Service. The Sri Lanka
State Audit Service is a new service that has been proposed, and the Cabinet has
taken a policy decision on 23 December 2014 to establish such a new service.
However, as at present, the Sri Lanka State Audit Service has not been established. In
any event, in terms of Article 153B(2) of the Constitution, Parliament has to provide

by law for the establishment of the Sri Lanka State Audit Service.

12
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As indicated to the Public Services Commission by our letter dated 25 May 2015, a
copy of which has been forwarded by you along with your letter under reference, the
Public Ser;/ice Commission cannot exercise any powers over members of the Sri
Lanka State Audit Service and it would have to transfer all matters relating to the Sri
Lanka State Audit Service pending before it to the Audit Service Commission.
However, until the establishment of the Sri Lanka State Audit Service, it is the Public
Services Commission that would have to exercise powers over the officers of the Sri
Lanka Audit Service and Spi Lanka Audit Examiners Service. It would have been
helpful had the Cabinet been apprised of the distinction between the Sri Lanka Audit

Service and Sri Lanka State Audit Service.

[n the above circumstances, it would be necessary to apprise the Cabinet of the
contents of this letter prior to taking any further stepsin this regard.

Sgd./ Y.J.W. Wijayatilake, P.C.

Nitmalar}/ Wigneswaran Attorney General

- Senior State Counsel
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A Decision of the Cabiner meeting held on 2016-01-27

(€) Supplementary Agenda Items:

48. The Report No.01 containing recommendations on Nine (09)
Cabine(l Memoranda from among those taken up for discussion
by the Cabinet Sub-Committee on Establishment Matters at its
meeting held on 2016-01-26 at the Ministry of Buddhasasana,
annexed to the Note to the Cabinet dated 2016-01-26 by the
Minister of Buddhasasana and the Minister of Justice and the
Chairman of the Cabinet Sub-Committee on Establishment
Matters, numbered as Cabinet Paper No.16/0146/755/001 were
considered by the Cabinet and the following recommendation
contained in the said recommendations, was approved:

48.09 Cabinet Paper No.15/0852/634/003-1, being the letter dated
2016-01-05 by the Secretary, Audit Service Commission
addressed to the Secretary to the Cabinet on “Dealing with
Establishment Matters pertaining to the Officers of the
Sri Lanka Audit Service and the Sri Lanka Audit
Examiners' Service, by the Sri Lanka Audit Commission
established in terms of the provisions of the 19®
Amendment to the Constitution” - approval was granted
to the following recommendation of the Cabinet
Sub-Committee:

‘the above letter was considered by the Cabinet
Sub-Committee along with the following documents:

(I)  the letter dated 2015-05-21 by the Secretary,
Public Service Commission addressed to the
Attorney General on “Implementation of the
Nineteenth Amendment to the Constitution”:

(I) the letter dated 2015-05-25 by the Attorney
General sent to the Secretary, Public Service
Commission, in reply to the letter referred to
at (I) above;

Contd. 2/.
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(110

(IV)

V)

(VI)

B

the Cabinet decision dated 2015-06-10 on CP
No.15/0852/634/003 stipulating that,
establishment matters pertaining to the Police
Officers and Officers of the Sri Lanka Audit
Service should be dealt with by the Cabinet of
Ministers, until such time the National Police
Commission and  the Audit  Service
Commission are established, in terms of the
provisions of the Constitution as amended by
the Nineteenth Amendment to the
Constitution;

the letter dated 2015-12-29 by the Secretary,
Audit Service Commission addressed to the
Attorney  General on ‘Legal issues in
connection with the powers vested in the
Audit Service Commission':

the  Attorney  General's letter dated
2016-01-04 sent to the Secretary, Audit
Service Commission, in reply to the letter
referred to at (IV) above; and

the Attorney General's letter dated 2016-01-25
sent to the Secretary, Public Service
Commission, intimating that establishment
matters pertaining to officers of the Sri Lanka
Audit Service and the officers of the Sri
Lanka Audit Examiners' Service should be
dealt with by the Public Service Commission,
until such time the Sri Lanka State Audit
Service is established and the present staff is
absorbed to the said Service in terms of the
provisions of the Nineteenth Amendment to
the Constitution.

After discussion, the Cabinet Sub-Committee observed -

BONESTLIGY CFMEUBENT Y6NTES (L
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(a) that, a clarification has subsequently been
made by the Attorney General's letter dated
2016-01-25, to the effect that the advice given
by the Attorney General to the Public Service
Commission referred to at (II) above is to be
applicable only to the officers of the Sri
Lanka State Audit Service which is to be
established in the future, and not to the
presently serving officers of the Sri Lanka
Audit Service and the Sri Lanka Audit
Examiners' Service;

(b) that, as per the advice given in the Attorney
General's letter referred to at (VI) above,
establishment matters pertaining to the
officers of the Sri Lanka Audit Service and
Sri Lanka Audit Examiners' Service, should
be dealt with by the Public Service
Commission, until such time the Sri Lanka
State Audit Service is established in terms of
the provisions of the Nineteenth Amendment
to the Constitution; and

(c) that, it would be appropriate to obtain the
concurrence  of the Public Service
Commission pertaining to the decisions taken
by the Cabinet of Ministers, as per the Cabinet
decision referred to at (III) above, in relation
to the officers of the Sri Lanka Audit Service
and the Sri Lanka Audit Examiners' Service.

After further discussion, it was decided to recommend to the Cabinet
to make a request from the Public Service Commission as follows:

(i)  to give concurrence to the decisions taken by
the Cabinet of Ministers as per the Cabinet
decision referred to at (III) above dated
2015-06-10 on CP No.15/0852/634/003
pertaining to the officers of the Sri Lanka
Audit Service and the Sri Lanka Audit

Examiners' Service; and
Contd. 4/.
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(i) that, establishment matters pertaining to the
officers of the Sri Lanka Audit Service and
the Sri Lanka Audit Examiners' Service be
attended to by the Public Service
Commission, until such time the officers of
the Sri Lanka Audit Service and Sri Lanka
Audit Examiners' Service are absorbed into
the Sri Lanka State Audit Service to be
established in the future.”

It was also decided to treat this decision as confirmed and to
authorize the Secretary to the Cabinet of Ministers to convey
same to the relevant authorities for necessary action
accordingly.

Action by: Secretary to the President - copy each of the
relevant documents annexed.
Secretary, Public Service Commission
Secretary, Audit Service Commission

Copied to: Attorney General
Secretary to the Prime Minister - copy each of
the relevant documents annexed.
My/Finance
My/Public Administration and Management
Auditor General

1
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